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ENERGY SAFETY BILL 2005 
Committee 

The Deputy Chairman of Committees (Hon Ray Halligan) in the chair; Hon Jon Ford (Minister for Local 
Government and Regional Development) in charge of the bill. 

The DEPUTY CHAIRMAN:  Members should be aware that report 3 has been received from the Standing 
Committee on Estimates and Financial Operations, listing a number of proposed amendments.  Standing order 
234A(2)(a) states -  

(a) the Chairman, before putting any question on the bill shall put the question “That the 
amendments recommended by the [title] standing committee be read into and deemed part of 
the Bill”; 

In this case the committee is the Standing Committee on Estimates and Financial Operations.  That is one of the 
standing orders of this house.  Given that there are other amendments listed on supplementary notice paper 94, 
issue 3, it may be preferable to vote against the question that the amendments recommended in report 3 of the 
standing committee be deemed part of the bill.   
Hon JON FORD:  By way of explanation, the amendments proposed in supplementary notice paper 94, issue 3, 
are in substance the amendments recommended in the report.  I agree with the proposition you are putting up, 
Mr Deputy Chairman.  
The DEPUTY CHAIRMAN:  I therefore put the question - 

That the amendments recommended by the Standing Committee on Estimates and Financial Operations 
be read into and deemed part of the bill. 

Question put and negatived. 
Clauses 1 and 2 put and passed.  
Clause 3:  Terms used in this Act -  
Hon GIZ WATSON:  On behalf of Hon Paul Llewellyn, who has been called away on urgent business, I move -  

Page 3, line 24 - To insert after “regulation” - 

including energy efficiency regulation 
The standing committee report went into this matter, and recommended that this amendment be considered by 
the committee.  I understand the other parties are happy to have this amendment included in the bill.  It will 
ensure that it is clear that energy efficiency regulation is one of the matters covered in this bill.  
Amendment put and passed. 
Hon GIZ WATSON:  On behalf of Hon Paul Llewellyn, I move -  

Page 3, line 25 - To insert after “safety” - 

and energy efficiency 
This amendment also seeks to ensure that the bill provides the power for the consideration of energy efficiency.  
It is consistent with the recommendations of the standing committee, and I trust that it will have the support of 
both other parties.  
Amendment put and passed. 
Clause, as amended, put and passed.  
Clause 4:  Draft business plan to be submitted to Minister - 
Hon JON FORD:  I move - 

Page 5, line 8 - To delete “months” and insert instead -  

weeks 
By way of explanation, because of the delay in bringing this bill to this place, we now need to move the timing 
forward. 
Hon ANTHONY FELS:  Has a draft plan been submitted? 
Hon JON FORD:  No.  It is in the final stages of preparation. 
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Hon ANTHONY FELS:  What feedback has the minister had so far from industry regarding the proposal of the 
draft business plan? 
Hon JON FORD:  I am advised that we have issued a draft plan to industry.  To date, industry has not made any 
comment. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 5 put and passed. 
Clause 6:  Matters to be included in business plan - 
Hon JON FORD:  I move - 

Page 5, after line 21 - To insert - 

 (d) a statement as to what proportion of the total amount proposed to be raised by levy is 
to be payable by participants in the electricity industry and what proportion is to be 
payable by participants in the gas industry; 

This amendment is a direct response from industry to the government.  It goes hand in hand with amendment 
6/6, which explains the proportions. 

Amendment put and passed. 
Hon JON FORD:  I move - 

Page 5, lines 23 to 27 - To delete the lines. 

This is another part of the overall amendment to the clause. 

Amendment put and passed. 
Hon JON FORD:  I move - 

Page 6, after line 1 - To insert - 

 (2) The proportions referred to in subsection (1)(d) -  

 (a) in the first business plan are to be 62% for participants in the electricity industry and 
38% for participants in the gas industry; 

 (b) may be varied in the 6th business plan and each business plan on the expiry of a 5 year 
interval after the making of that business plan and not otherwise. 

Hon ANTHONY FELS:  What feedback has the minister received from industry players to the apportionment 
of the levy collected that the minister wants to insert into the bill; in particular, what has been the response from 
Alinta and the Chamber of Minerals and Energy of Western Australia?   

Hon JON FORD:  This was a direct result of industry’s concerns in wanting certainty about the apportionment.  
There has been no direct feedback on the ratios of 62 per cent and 38 per cent.  However, in the consultation 
period with industry, a two-thirds/one-third split was discussed.  Industry has not come back to us with any 
negative comments about the split.  This set of amendments was made as a direct response from industry asking 
for certainty about the apportionment. 
Hon ANTHONY FELS:  I can understand that industry would like some certainty.  Why is it that the minister 
has deleted clause 6(d)(i) by removing lines 23 to 27 to replace it with this provision if the proportions have not 
been put to industry? 
Hon JON FORD:  The apportionment was put to industry during the consultation period as a two-thirds/one-
third proposal.  Industry was seeking a reflection of the number of participants from each of the sectors of the 
industry.  That is why the discussions resulted in those figures.   

Hon ANTHONY FELS:  If it was put to them as two-thirds and one-third, why has the minister arrived at the 
figures of 62 per cent and 38 per cent?  That is not two-thirds and one-third.  In fact 62 per cent, which is less 
than two-thirds, would be the share that Western Power, a government-owned instrument, would be paying.  The 
38 per cent would be paid by the gas industry, which would be largely privately owned by AlintaGas and other, 
smaller players. 
Hon JON FORD:  Within the discussions, in consultation with industry, that was a notional split figure based 
upon what people thought the split roughly was between the gas sector and the electricity sector.  This figure was 
derived from the number of participants within those particular sectors.  This is how it ended up. 
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Hon ANTHONY FELS:  I am quite concerned that the government has brought in this late amendment without 
proper consultation with the industry and those who will be paying this levy, because ultimately it will be paid 
by the taxpayer.  Industry, in particular, has claimed that it will pass on the costs of this levy.  If it is being 
increased from one-third, which is 33 per cent, up to 38 per cent for the gas industry, that is a large amount that 
will immediately be passed on to consumers.  The two-thirds, which is being reduced to 62 per cent in this 
amendment, is the amount we would expect to be absorbed by Western Power, given that the government made 
an election commitment to not increase household charges.  We required that to be extended for three years from 
the deregulation of Western Power.  I am still not comfortable with the reasoning behind increasing the 
proportion payable by the private sector - that is, the gas industry - and reducing the proportion payable by the 
electricity industry, which is largely the government-owned Western Power. 
Hon JON FORD:  I thank the Hon Anthony Fels for his comments.  As I said, this was done in good faith, on 
the understanding that it was what the participating industries wanted.  It also relates to the number of employees 
involved in the regulatory body as a proportion of each industry sector. 
Hon Norman Moore:  Is that in relation to the number of employees in each sector? 
Hon JON FORD:  No, employees in the energy safety regulatory body. 
Hon BRUCE DONALDSON:  I raise a point of clarification.  We are getting very confused here.  In 2006-07 
we are looking at a revenue total of $4.4 million, and an energy safety expenditure budget of $6.9 million.  
Knowing that under the legislation that was passed through this house just recently there is a cap on electricity 
charges by Western Power over a three-year period, the $4.4 million will be based on $2.7 million from the 
electricity industry and $1.7 million from the gas industry.  The gas industry will no doubt pass the costs to the 
consumers in some form.  The $2.7 million that the minister is expecting to get from the electricity industry 
cannot now be applied to Western Power.  The plan now is to apply the levy to electricity network operators, and 
allocate the levy between them on the number of customer sites that they serve, subject to a minimum customer 
number threshold.  Is the electricity industry happy with a scenario in which it will be picking up that 
$2.7 million, or is there some procedure or process under which it will be able to collect that amount back from 
its customers, given the fact that prices cannot be raised under the capping arrangement?  The minister is talking 
about raising $4.4 million.  We know where we can get $1.7 million from, but I am not too sure how the minister 
will set aside this $2.7 million, and how it will be collected in any form of levy.  This makes nonsense of it, quite 
frankly. 

Hon JON FORD:  Not all customers are subject to the tariff cap.  There are commercial arrangements under 
contract, so there is flexibility there.  There is also an opportunity for Western Power to consider the dividend it 
pays to its shareholder, which is the government. 

Hon BRUCE DONALDSON:  Is the minister saying that the dividends to the government could be cut for that 
amount of money during that three-year period?  We are talking about $8.1 million over three years.  It is not 
chickenfeed.  In other words, the minister is also saying that this is not subject to the capping applicable to 
domestic consumers - is that correct? 

Hon Jon Ford:  Commercial consumers. 

Hon BRUCE DONALDSON:  Commercial consumers as well? 

Hon Jon Ford:  The domestic ones are capped. 

Hon BRUCE DONALDSON:  They are capped, but not the commercial ones - is that right?  Will the minister 
be saying to commercial consumers that they will be paying $8.1 million over the next three years?  Are they 
aware of that? 

Hon JON FORD:  In the end, Western Power must decide what it wants to do to recover those costs or bear the 
costs.  It is a commercial consideration for Western Power.  

Hon BRUCE DONALDSON:  The government made the decision to cap the charges.  The minister mentioned 
earlier that the government would probably pick up some of the cost over the three-year period through the 
dividend paid to it by Western Power.  Now the minister is saying that Western Power can probably do its own 
thing in other forms to ensure that the customer will pay.  Let us be honest about this.  At the end of the day, we 
all know who will pay this levy: it is the customers, whether it is for gas or electricity.  I want to hear from the 
government that it will pick up that cost.  The government cannot have it both ways; that is, cap it, on one hand, 
with a piece of legislation, and then turn around and say that Western Power can probably do it through the back 
door somewhere.  The minister mentioned the reduction in dividends from Western Power to the government. 

Hon Jon Ford:  That is an option.  
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Hon BRUCE DONALDSON:  An option!  Now we are getting to it.  It is not an option that is likely to come 
readily.   

Hon Jon Ford:  It is a competitive environment. 

Hon Norman Moore:  It is not.  You, not Western Power, made the decision to cap the levy. 

Hon Jon Ford:  For domestic consumers. 

Hon Norman Moore:  Yes, for domestic consumers. 

Hon Jon Ford:  That will specifically help regional people, as Hon Norman Moore knows. 

Hon Norman Moore:  You made a political decision; you should pay the political price. 

The DEPUTY CHAIRMAN (Hon Ray Halligan):  Members, the Hansard reporter needs to record all of this.  
Members who wish to make a statement should be on their feet. 

Hon BRUCE DONALDSON:  The answer is not good enough for me, to put it quite frankly.  It is ambiguous 
in its content and I still do not believe the real truth about who will ultimately pay.  All I want to hear from the 
minister is that one way or other customers will have this levy added to their bills as an additional charge. 

Hon JON FORD:  I am not grounded in that end of the business.  However, could Western Power make that 
option?  Yes, of course it could.  It could choose to absorb it.  Is that likely?  I do not know.  As I said, Western 
Power has an option to reduce the dividend.  That is the whole gamut of options.  Hon Bruce Donaldson is 
saying that, on the probabilities of other commercial arrangements, it is likely that customers will have to absorb 
it.  However, a company in a competitive environment, for whatever reason, may choose to absorb all of it, part 
of it or whatever.  I agree that there is the possibility that customers could pay for it, but also the Western 
Australian government on behalf of the taxpayer could absorb a drop in revenue.  Is that what the member 
wanted? 

Hon NORMAN MOORE:  Something better than that.  Forgive me, Mr Deputy Chairman, for transgressing 
standing orders a moment ago.  It seems to me that the government made a political decision to cap electricity 
tariffs on electricity to get the legislation through Parliament.  It is now saying to Western Power that it has 
imposed that cap; therefore, Western Power cannot raise this levy from domestic customers and must find it 
somewhere else.  Western Power must pay it, so it can get it either from its commercial customers, and therefore 
increase the amount it charges them to compensate for the levy it cannot get from domestic customers; 
alternatively, if Western Power chooses, it can seek from the government a reduction in the dividend.  It is not 
good enough for the minister to say to us that Western Power will work it out.  It is my quite strong view that the 
government, having made a political decision to cap domestic tariffs, has denied this company the capacity to 
raise the levy from domestic customers.  It is my view that the government should compensate Western Power 
for its political decision.  It can do that by allowing a reduction in the dividend paid by Western Power to the 
government.  However, it is also my view that the government needs to say one thing or another; that is, either it 
will compensate the company by a cash contribution or it will charge Western Power less in the dividend it pays 
the government.  Whichever option the government takes, it cannot make political decisions, have those political 
decisions reflect on the capacity of the company to collect the money and simply say that it will let Western 
Power work it out.  Western Power has this problem because the government made a decision to cap the tariff.  I 
would like to hear a much firmer explanation from the minister about the government’s consideration of 
compensation for the company - Western Power in this case - because of the government’s political decision on 
capping. 

Hon JON FORD:  The government will not give Hon Norman Moore a firmer statement about compensating 
the business.  No issue of viability was raised in consultations with the business.  If the business thought there 
was a need for compensation or some other way to pay the levy, I am sure it would have pressed the case, but I 
am advised that that is not the case.  In regard to the accusation by Hon Norman Moore about this being a 
political decision, this government had a policy about capping long before the current enterprise structure for the 
electricity supply.  That was done specifically to protect regional domestic customers, as we all know about the 
high costs they would have to bear had we not done that.  I understand that the opposition does not have a 
problem with that, but is saying that we should pay for it.  This is what has been negotiated with the company, 
and that is the way we will proceed. 

Hon NORMAN MOORE:  This bill is to impose a levy.  The government has brought into Parliament a bill to 
impose a levy on generators of electricity and gas, but it has said at the same time that it has already made a 
decision that Western Power cannot charge the levy to a stack of customers; in other words, it cannot pass on the 
levy to domestic customers.  Having made that decision, the government is now saying that Western Power 
should charge all non-residential consumers extra money to cover the amount it cannot charge domestic 
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customers.  That is a burden on industry, which presumably refers to commercial customers.  The government is 
imposing this levy on them because it has made a political decision to prevent Western Power from passing on 
the levy to domestic customers.  The government is asking this house to agree to this proposition knowing that 
certain customers of Western Power will pay far more than they would otherwise pay if the government had not 
made a political decision about domestic customers.  It is not good enough to simply say that Western Power 
will work it out.  It is my humble view that when a government makes a decision about the way the marketplace 
operates and prevents a company, in this case Western Power, from increasing charges to domestic customers, it 
is obliged to compensate the company because, as we have been told, it is a player in a competitive market.  The 
government has made the decision and it should compensate Western Power for that decision. 

Hon JON FORD:  This policy has been in place for a long time.  During negotiations, Western Power 
understood the environment and the policy under which it was operating, and did not raise the issue of 
compensation. 

Hon Norman Moore:  Western Power will take the money from its customers.  It does not care where it comes 
from, but I actually do because it should be charged across the board, and not just to one segment of its 
customers. 

Hon JON FORD:  I understand that is the position of the opposition.  The government has now taken another 
position that will give some protection to domestic customers through the uniform tariff.  We will just have to 
agree to disagree. 

Hon SIMON O’BRIEN:  I want to clarify this point quite explicitly.  I understand that the government has 
made a decision to cap domestic tariffs, as the Leader of the Opposition has suggested, for political purposes 
because the government wants to be popular. 

Hon Norman Moore:  And to get the legislation through Parliament. 

Hon SIMON O’BRIEN:  Yes, and to make progress.  However, the government still wants Western Power to 
extract the full amount from its customers.  I think that bluntly sums up the position.  In other situations in which 
the government chooses to protect certain domestic customers - for example, by providing seniors with rebates 
on local government rates and water rates - the government actually provides a contribution from revenue to 
compensate.  Why does it not do that in this situation?   

Hon JON FORD:  The government made a policy on capping domestic tariffs not to be popular but because it 
was moving to protect domestic customers, particularly those in regional areas, from being charged the full rates 
for power supplied to them.  It did not do it to be popular because, clearly, it has not worked here.   

Hon Norman Moore:  It was done to get the bill through the house.  The minister knows that and I know that.   

Hon JON FORD:  In regards to this, the government does expect Western Power to find a way to finance the 
costs that are incurred by the levy.  That is what it is: it is a cost-recovery method, the same as I impose on the 
fisheries industry through the development and better interest fund.   
Hon Simon O’Brien:  This government imposes a lot of costs.   
Hon JON FORD:  It has been around for a long time.   
Hon BRUCE DONALDSON:  One of the interesting things about this debate is that successive governments 
have tried to ensure that the Western Australian industry has good, competitive energy prices.  It has been the 
wish of successive governments to remove the burden of high energy prices from the manufacturing and other 
industries in this state.  The consumer will eventually have to pay.  If we impose an extra $1.8 million over three 
years on commercial customers, they will have to pass that cost on.  At the end of the day, consumers will pay, 
one way or the other.  If it is across the board, it will not make a great deal of difference to any customer; 
however, it seems that the commercial aspect of industries is isolated and that the industries are loaded up with 
additional tariff.  It makes me wonder how committed the government is to assisting industry in this state.  I find 
it very difficult to believe that that is the case.  It is part of this government’s platform.  It is a backdoor way of 
collecting revenue.  Quite frankly, I find it untenable.   
Hon JON FORD:  I have been passed a note that brings me to an important point.  The opposition’s argument is 
that the only way that industry can recover costs is by charging their customers more.  They could also seek to 
find efficiencies in production, supply and operations in general.  It also assumes that the safety regulation is an 
impost that delivers nothing but safety regulation.  My experience has been that safety is good business and that 
much of the regulatory work actually delivers savings in an auditing function.  We will wait to see what those 
costs are.  There will be plenty of time to negotiate when the new business plan comes out.  We can argue this 
point for some time.  I will not change the government’s position and, obviously, the opposition will not change 
its position.  I have stated what the opposition wanted me to state.   
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Hon ANTHONY FELS:  One of my biggest concerns about this levy is that it is a tax on consumers and a 
burden on the taxpayers of this state.  Given that the biggest percentage of consumers of electricity is industry 
and businesses, particularly small businesses, will the minister given an assurance that Western Power will not 
pass on this levy to household customers and small businesses?   
Hon JON FORD:  No, I cannot give the member that assurance.  In the end, what business does and how it 
operates and seeks to spread its costs is ultimately up to the management of that enterprise.  The end users will 
actually benefit from this as well, because they will be getting a service that has been regulated for safety.   
Hon Norman Moore:  Which could be paid out of the consolidated fund; which is what happens anyway.   
Hon JON FORD:  That is right, it could come out of the consolidated fund.   
Hon ANTHONY FELS:  I have great concerns about this levy that the government is seeking to impose on 
consumers.  The minister cannot give an assurance that it will not be passed on to consumers.  Effectively, the 
government will raise additional revenue to pay for EnergySafety, the cost for which currently comes out of 
consolidated revenue.  I have not seen any corresponding reduction in taxes to the taxpayer to replace this 
additional burden.  The proposed amendment is to fix these rates at 62 per cent and 38 per cent respectively for 
the electricity and gas industries.  The minister says that these industries have been consulted and that they 
preferred some sort of setting of the proportions of the amounts to be raised.  Given that the proportions are on 
the basis of two-thirds and one-third, I move - 
 That the amendment be amended as follows - 

  To delete “62” and insert instead “67”.  

To delete “38” and insert instead “33”.   
Apart from the fact that I am opposed to the introduction of this levy, in light of what has been discussed with 
the industry, my amendment on the amendment would make it more equitable.   

Hon MURRAY CRIDDLE:  I have been listening to this debate for some time and I would like an indication of 
the impact of the amendment.  I want to understand exactly what we are doing and whether this will make a 
dramatic difference to the take in each instance. 

Hon JON FORD:  I am advised it would shift approximately $250 000 from gas to electricity. 

Hon MURRAY CRIDDLE:  Can I ask the mover of the amendment what his intention is in changing the 
percentages.  Who will benefit and what will the benefit be?  Is the take the same overall? 

Hon ANTHONY FELS:  I am not very comfortable either way, but if industry has been consulted on the basis 
of a two-thirds to one-third arrangement, and the minister claims industry supports the draft business plan, it is 
important that we not bring in a figure that is different from the one that industry supports.  Given that Western 
Power is still government owned and controlled and in some ways accountable to the Parliament, if a higher 
amount is imposed on Western Power and it chooses to pass that to consumers - the minister was not prepared to 
guarantee that Western Power would not do that - at least Parliament will have some scrutiny of what is charged 
and what is passed on.  I am still not entirely happy to support the government’s amendment, and I think the 
figure should better reflect what was discussed with the industry. 

Hon JON FORD:  The government is prepared to accept the member’s arguments and support the amendment. 

Amendment on the amendment put and passed. 
Hon NORMAN MOORE:  Paragraph 2(b) talks about the sixth business plan being the first occasion that this 
can be varied, and every five years thereafter.  Why is it necessary to have such a lengthy period of time when it 
would not be all that hard to calculate each year what percentage should come from which part of the industry?  
Why is it the sixth business plan and five-yearly after that? 

Hon JON FORD:  That was in response to the industry seeking some certainty in between plans.  

Amendment, as amended, put and passed. 

Clause, as amended, put and passed. 

Clauses 7 to 13 put and passed. 

Clause 14:  Minister may determine levy -  
Hon JON FORD:  I move - 

Page 9, line 13 - To delete “on or before 15 May in each year.” and insert instead -  
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(a) in the case of the first notice published under this section, on or before the start of the 
next financial year; and 

(b) in the case of each subsequent notice, on or before 15 May in each year. 

The reason for this amendment is similar to that behind the amendment to clause 4.  Things have moved on since 
the bill was originally drafted and a timing issue has arisen.  This brings the bill into line. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 15 to 17 put and passed. 

Clause 18:  Penalty for non-payment - 
Hon GIZ WATSON:  I move - 

Page 12, line 10 - To delete “of 20% per annum” and insert instead - 

prescribed by the regulations 

The Standing Committee on Estimates and Financial Operations examined this matter dealing with penalty 
interest, and pages 28 and 29 of the standing committee report give some background to this amendment.  Clause 
17 imposes an obligation to pay the assessed levy, and clause 18 imposes a penalty of 20 per cent interest on any 
overdue unpaid levy.  The committee was concerned that this would not provide sufficient flexibility for 
changing economic circumstances and was also of the view that penalty interest should reflect current market 
rates plus a penalty component.  The committee went on to say that it was of the view that the house has a 
number of options for addressing this issue, including amending clause 18.  It considered two ways of amending 
clause 18, including either to set the interest rate in the bill at the Reserve Bank official cash rate plus a margin 
prescribed by the regulations or to provide that the penalty interest rate be prescribed by regulation.  The 
committee was divided on which was the preferred option.  The majority of the committee recommended along 
the lines of the amendment that has now been moved.  The amendment reflects the majority view of the 
committee and we ask for this committee’s support for this amendment. 

Hon JON FORD:  The government supports all the committee’s recommendations up to part 4 and then, in 
substance, all the recommendations on part 4, but will seek to make some small amendments along grammatical 
lines. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 19 to 22 put and passed. 

Clause 23:  Designation and identification of investigators - 
Hon GIZ WATSON:  I move - 

Page 16, line 7 - To insert after “Director” - 

of Energy Safety 

Page 16, line 9 - To insert after “Director” - 

of Energy Safety 

Page 16, line 18 - To insert after “Director” - 

of Energy Safety 

Clause 23 provides that the director may designate persons to be investigators for the purposes of the bill.  This 
clause requires the director to issue identity cards to investigators.  The committee noted that the term “director” 
used in clauses 23, 26 and 32 is not defined in the safety bill.   

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 24:  Powers of investigators - 
Hon GIZ WATSON:  I move - 

Page 18, lines 7 to 9 - To delete “may retain a document or thing removed from the premises for so long 
as is necessary to examine it or copy it, or both.” and insert instead - 
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must ensure that a person from whom a document or anything else is taken under this 
section and who would otherwise be entitled to possession of it is given a copy of it, 
or reasonable access to it, as appropriate. 

(7) If an investigator takes a photograph or makes a film under section 24(3)(d), a copy of 
that photograph or film must be provided to relevant persons. 

(8) If an investigator takes possession of anything under this section, the Director of 
Energy Safety must ensure that it is returned to the person entitled to possession of it 
as follows - 

(a) if it was taken in connection with the prosecution or possible prosecution of 
a suspected contravention of this Act - as soon as practicable after the 
relevant prosecution is completed or discontinued or, if no prosecution is 
commenced, as soon as practicable after the decision is made not to 
prosecute the suspected contravention; 

(b) in any other case - within 28 days after it was taken. 

The committee had extensive discussion about the powers to film on premises during investigations, and it 
considered a number of ways of addressing some of the concerns that were raised in the committee.  The above 
amendment resulted from consensus of the committee.  On page 31, the committee states that a number of the 
members had concerns regarding the power to film anything on the premises.  The committee considered that 
relevant persons should be provided with a copy of any photographs taken or film made under the powers 
conferred by clause 23(3)(d) of the bill.  I ask the house to support the recommendation from the committee 
because it feels it will provide additional safety and will ensure that any person who is the subject of a film or 
photograph will be provided with a copy of those photographs.  It is a matter of procedural fairness.   

Hon NORMAN MOORE:  The powers of investigators under this bill seem extraordinary to me, when one 
considers that we are talking about a levy worth a few million dollars that is payable by major companies, 
namely Western Power and Alinta for a start, to provide funds for safety activities in government.  This is almost 
as bad as the fisheries legislation or the wildlife protection legislation, under which investigators can go onto 
property and non-residential premises and take photographs and search the premises.  What sort of a world are 
we living in when we give extraordinary powers to investigators, when the intent is simply to find out whether 
people have paid their levy.  Parliament should have a good hard look at the powers that it gives investigators 
and various other public servants when they go onto people’s property.  Clause 24 is horrendous given what it is 
all about.  The powers are way over the top in my view, and I am pleased that the committee has tried to put 
some commonsense into the legislation.  However, at the end of the day, it seems to me that we are using a 
sledgehammer to crack a peanut. 

Hon GIZ WATSON:  I concur with the remarks of the Leader of the Opposition.  It might be worth pointing out 
to members that the subcommittee of the standing committee considered this matter in some depth with the 
director, and there were some good responses in the committee report that will give some clarity to at least the 
intention of the amendment.  I agree that we need to be very wary of providing disproportionate powers.  That is 
why the standing committee has at least agreed to put some moderation into it.  

Hon NORMAN MOORE:  I wonder if the minister might try to convince me of the view that a $20 000 penalty 
under clause 24(4) is an appropriate amount of money to be paid by somebody who does not comply with the 
requirements of clause 24(3)(e).  

Hon JON FORD:  The standing committee report actually states, at paragraph 11.12 - 

An investigator’s powers under cl 24 of the Safety Bill are said to be “the same as section 99(1)” of the 
State Tax Act.  They were also noted to be in the same terms as investigators’ power under the Racing 
and Wagering Western Australia Act 2003 (Racing Act). 

I am advised that the penalties are comparable with those set out in those acts.  

Hon NORMAN MOORE:  I do not wish to sound pedantic about this, but the more I read bills, the more 
concerned I become at times.  Just because some other legislation provides that sort of penalty does not mean 
that that is the way to go with this one.  Clause 24(4) provides for a fine of up to $20 000 for a person who does 
not comply with a requirement under clause 23(3)(e), as follows -  

(i) to state his or her full name and address; 

(ii) to answer (orally or in writing) questions put by the investigator that are relevant to the 
investigation; 
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(iii) to give the investigator any information in the person’s possession or control that is relevant to 
the investigation; 

(iv) to operate or allow the investigator to operate equipment or facilities on the premises for 
investigation purposes;  

(v) to give the investigator any translation, code, password or other information necessary to gain 
access to or to interpret and understand any document or information located or obtained by 
the investigator in the course of exercising his or her functions under this Act; 

(vi) to give other assistance that the investigator reasonably requires to carry out the investigation. 

People who do not comply with this provision can be penalised with a fine of up to $20 000.  A person could 
almost commit murder and get away with a $20 000 fine these days.  It seems to me that this sort of penalty for 
that sort of so-called offence is potentially way over the top.  Had I looked harder at clause 22 of the bill, which 
also provides for a $20 000 penalty, I might have had something to say about that too.  

Hon JON FORD:  All I can do in response to that is to refer to my own experience in that sector of the industry, 
particularly with large companies.  Notwithstanding that I understand what the Leader of the Opposition is 
saying about what, on paper, seem like minor offences, in the scheme of things, depending on the situation, 
people sometimes need some negative inducement to do what we think is normal.  It is normally reasonable for 
people to comply, but that is not always the case, and that is why we have a regulatory body.  I had experience 
on the other side of the fence, when my job was to ensure that we accepted the regulation and produced what we 
were supposed to.  Surprisingly, that was not always the experience in other companies.  After investigations of 
systems that have failed, those penalties have often been increased.  I take the point of the Leader of the 
Opposition and Hon Giz Watson that we must be careful how we apply these penalties, and the fact that we are 
sitting here discussing it shows that we are being careful.  

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 25:  Complying with information requirements - 

Hon GIZ WATSON:  I intend to move -  

Page 18, lines 10 to 18 - To delete the lines. 

This is a result of a standing committee recommendation.  The committee report, on page 34, states -  

11.17 A person is not excused from answering an investigator’s question on the grounds that it might 
incriminate him or her (cl 25).  However, the information obtained can only be used in 
prosecutions for failing to comply with requirements made under cls 22 or 24 or providing 
false or misleading information to the Director or an investigator. 

11.18 The Committee notes that neither the State Tax Act nor the Racing Act requires a person to 
give an incriminating statement. 

Hence, the standing committee’s recommendation that these lines be deleted to maintain that consistency.  I ask 
the Committee of the Whole to support the amendment.  

The DEPUTY CHAIRMAN:  Considering that the standing committee wishes to delete all the words in clause 
25, it is only a matter of voting against the clause.   

Clause put and negatived. 

Clause 26:  False or misleading information -  
Hon GIZ WATSON:  I move - 

Page 18, line 20 - To insert after “Director” - 

of Energy Safety 

I will not reiterate my comments.  We have already dealt with a similar amendment.  I ask the committee to also 
support this amendment.  

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 27 put and passed.  
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Clause 28:  Confidentiality - 
Hon GIZ WATSON:  I move - 

Page 19, line 2 - To insert after “officer” - 

or former chief executive officer 

The standing committee looked at this matter and recommended this amendment to impose obligations of 
confidentiality on the persons noted in paragraph 11.20 of the report, as follows -  

. . . former Commissioners, investigators as well as any person to whom the information is lawfully 
disclosed and any person who has properly or improperly gained access to the information.  

Hence this amendment at 16/28 is to ensure that confidentiality is also binding on former chief executive 
officers. 

Amendment put and passed. 

Hon GIZ WATSON:  I move - 

Page 19, line 2 - To insert after “Safety” - 

or former Director of Energy Safety,  

Again, the intention is to ensure that confidentiality is also binding on former holders of the position. 

Amendment put and passed. 

Hon GIZ WATSON:  I move - 

Page 19, line 3 - To insert after “functions” - 

or formerly performing functions, 

This amendment is for the reasons I have already given. 

Amendment put and passed. 

Hon GIZ WATSON:  I move - 

Page 19, line 3 - To insert after “Act” - 

or any other person to whom information or material is disclosed under this Act or who 
properly or improperly gains access to the information or material in some other way 

I have already spoken to this amendment. 

Amendment put and passed. 

Hon GIZ WATSON:  I move - 

Page 19, line 5 - To delete “in the course of duty” and insert instead - 

for the purposes of this Act 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 29 to 31 put and passed. 

Clause 32:  Regulations - 

Hon GIZ WATSON:  I move - 

Page 21, line 23 - To insert after “Director” - 

of Energy Safety 

Again, this amendment is consistent with recommendation 4 of the standing committee’s report, and is similar to 
amendments we have already dealt with. 

Amendment put and passed. 

Clause, as amended, put and passed. 
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The DEPUTY CHAIRMAN (Hon Ray Halligan):  We will now deal with the new clauses contained in new 
part 4.   

Hon JON FORD:  I seek some advice on this.  The supplementary notice paper contains an amendment at 
22/NP4, which does not change anything in substance from amendment 25/NP4.  It changes only a few words, 
which are just drafting issues. 

Hon GIZ WATSON:  The way to proceed is for me to not move amendment 22/NP4.  I have had a conversation 
with the government and its advisers.  I am satisfied that amendment 25/NP4 achieves the same thing but uses a 
better form of words. 

New part 4 -  
Hon JON FORD:  I move - 

Page 12, after line 19 - To insert the following new Part - 

Part 4 — Objections and review 

20. Grounds of objection 

 (1) An energy industry participant may, in accordance with this section, object to a notice 
of assessment issued to that energy industry participant under section 16 on either or 
both of the grounds that there is an error in the chief executive officer’s - 

 (a) determination that it is an energy industry participant liable to pay a levy; or 

 (b) assessment of the amount to be paid by it by way of levy. 

 (2) An objection under subsection (1) is to - 

 (a) be made to the chief executive officer in writing within 42 days of the 
service of a notice of assessment under section 16; and 

 (b) identify the relevant energy industry participant and assessment notice; and 

 (c) set out fully and in detail the grounds of objection. 

 (3) An objection under subsection (1) may be made by the energy industry participant 
named in notice of assessment or by the legal representative of that person. 

 (4) The chief executive officer may, on written application by a person proposing to 
make an objection, extend in writing the time for making the objection for such 
period as the chief executive officer thinks fit. 

 (5) The chief executive officer is to promptly consider any objection and may either 
disallow it or allow it, wholly or in part. 

 (6) After making a decision on the objection the chief executive officer is to promptly 
serve upon the person by whom the objection was made written notice of the chief 
executive officer’s decision on the objection and a statement of the reasons for that 
decision. 

21. Review of decision of chief executive officer on objection 
 Any person who is dissatisfied with the decision of the chief executive officer on an objection 

by that person under section 20 may, within 42 days (or such further period as the State 
Administrative Tribunal, for reasonable cause shown by the person, allows) after service of 
notice of the decision, apply to the State Administrative Tribunal for a review of the decision. 

22. Review of decision to refusal to extend time for objection 
 A person who is dissatisfied with a decision of the chief executive officer to refuse to extend 

the time for making an objection against the notice of assessment may apply to the State 
Administrative Tribunal for a review of the decision. 

23. New matters raised on review 
 (1) Upon a review by the State Administrative Tribunal under section 21 or 22, the State 

Administrative Tribunal may consider - 

 (a) grounds in addition to those stated in the notice of objection; and 

25/NP4  
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 (b) reasons in addition to any reasons previously given for the chief executive 
officer’s decision that is under review. 

 (2) The State Administrative Tribunal is to ensure, by adjournment or otherwise, that 
each party and any other person entitled to be heard has a reasonable opportunity of 
properly considering and responding to any new ground or reason that the State 
Administrative Tribunal proposes to consider in accordance with subsection (1). 

24. Objection not to affect liability to pay levy 
  The making of an objection under this Part does not affect the liability to pay any levy imposed 

under this Act pending determination of the objection. 

25. Repayment of levy 
  Any moneys paid by a person pursuant to a notice of assessment that is later disallowed in 

whole or in part on objection or review that are in excess of the amount that is required to be 
paid by that person in accordance with the decision of the objection or review are to be repaid 
to that person. 

This does not change the part in substance, which was the recommendation by the committee.  It has a few minor 
grammatical changes recommended by the parliamentary draftsman.  Only a few words will be changed.  One 
example is that under proposed clause 20(1) the word “determination” is used twice.  Another change is to 
remove the words “rates and services charges” and leave the word “levy”.  Another change is to make small 
grammatical changes to proposed clause 24 so that it will read - 

24. Objection not to affect liability to pay levy 
  The making of an objection under this Part does not affect the liability to pay any levy imposed 

under this Act pending determination of the objection. 
Hon GIZ WATSON:  It might be useful for the committee to understand the position of the Standing 
Committee on Estimates and Financial Operations.  A couple of paragraphs from the committee report would 
indicate why the recommendation was put and supported by all parties, as I understand it - 

The Committee considers that a limited objection and review procedure should be inserted into the 
Safety Bill. 
The Committee notes that Division 7 of Part 6 of the Local Government Act 1995 provides an objection 
and review procedure for ratepayers.  The Committee considered that this procedure could be adapted 
for the use of energy industry participants dissatisfied with the quantum of their levy notice.  The 
Committee recognised that the quantum of the total levy was subject to disallowance by Parliament and 
that the only objection available should be that the chief executive officer had not: 
• determined the energy industry participant liable to pay a levy; and/or 

•  assessed the amount of levy to be paid by the energy industry participant in accordance with 
the levy notice and any regulations. 

That is the context of the committee’s conclusions that led to this amendment being presented. 

Hon ANTHONY FELS:  This is a rather long proposed amendment.  Will the minister please explain the 
fundamental differences between amendment 22/NP4 on the supplementary notice paper and the amendment as 
recommended by the committee? 

Hon JON FORD:  As I said before, it makes a couple of grammatical changes.  In proposed new section 20 
under “Grounds of Objection” the original text in the first paragraph of the committee’s recommendation reads - 

. . . is an error in the chief executive officer’s determination - 

Following that, in paragraph (a) of my amendment the word “determination” appears again and the amendment 
strikes out that word where it first appears in the committee’s recommended amendment.  In proposed section 
20(6) my amendment strikes out the word “reason” in the committee’s recommended amendment and inserts the 
plural “reasons”.  In proposed section 24, my amendment strikes out the heading “Objection not to affect liability 
to pay rates or service charges” in the committee’s recommended amendment and inserts “Objection not to affect 
liability to pay levy”.  The sentence of the proposed section is then grammatically simplified.  The original 
sentence in the committee’s recommended amendment read - 

The making of an objection or application for review under this Part does not affect the liability to pay 
any rate or service charge imposed under this Act pending determination of the objection or application 
for review. 
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My amendment therefore strikes out the words “or application for review”, “rate or service charge”, “or 
application for review”, and inserts the word “levy” and makes the sentence simpler; that is all. 

New part put and passed. 

Title put and passed. 
 


